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George Straiton in Wardroperton, Defender, 


AG A T&SsS T 


E James Scot of Comiſton, Purſuer. 
—_— | | 
| 

(HE ſaid George Straiton is called as a defender in an ac- 
tion at the inſtance of Mr Scot of Comiſton ; the tenden- 
| cy whereof is, to deprive him of the poſſeſſion of the lands 

of Wardroperton, which he and his predeceſſors have en- 

zoyed, without interruption, for abov&-150 years. The defender is 
however hopeful, that when your Lordſhips come to conſider his, 
cafe, you will be of opinion, that the action brought againſt him is. 
deſtitute of any ſolid foundation in point of law; and that ſome of 
the devices that have been fallen upon to ſupport it, cannot eaſily 
be juſtified. 

Upon the 27th of October 1620, Sir Robert Graham of Morphy, 
granted a leaſe to Andrew Straiton, of the lands of Wardroperton, 
with the ſalmon-fiſhing on the lands thereof, lying in the pariſh of 
Kecleſpreig, and ſheriffdom of Kincardine, during the lifetime of 
Ehriſtian Straiton, therein deſigned reist of Alexander Biſhop of Aber- 
geen, and for the ſpace of nineteen years after her deceaſe ; for 
Which the ſaid Andrew Straiton, on the other part, beſides inſtant- 
iy advancing a certain ſum in name of graſſum, became bound to 
py of yearly rent, fix chalders and twelve bolls, half meal and 

ar, and four bolls of wheat, to be delivered yearly within the town 
of Montroſe, betwixt Yuil and Candlemas ; and alſo to pay a bar- 
of ſufficient ſalmon and fix bolls of coals yearly. 
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-Uponthe 2 6th: of April 1642, Sir Robert Graham younger of 
Morphy, ſon and heir of the above-mentioned Sir Robert Graham, 
entered into a contract with the ſaid Andrew Straiton, whereby he 

to prorogate the foreſaid tack to the ſaid Andrew Straiton, his 
heirs and ſucceſſors, for the ſpace of nineteen years after its expiry, 
and for the ſpace of other nineteen years after the expiry of the firſt 
nineteen years, and ſo forth, from nineteen years to nineteen years, 
as long as the faid Andrew Straiton, his heirs and ſucceſſors, ſhould 
deſire to bruik and poſſeſs the ſaid lands of Wardroperton, and 
ſalmon-fiſhing thereof, upon their making payment to the ſaid Sir 
Robert Graham, his heirs and ſucceſſors, of the ſum of 500 merks 
at the beginning of each nineteen years. 

This contract contains the following clauſe. © Declaring always, 
That the payment of the ſaid ſum of 500 merks Scots money, in 
„name of graſſum, at the entry and beginning of ilk nineteen 
« years ſpace, as ſaid is, frae the firſt term of payment thereof a- 
„ bove Written, with the ordinary yearly duty preſently paid be 
the ſaid Andro above ſpecified, ſhall be an good, valid, and 
*« ſufficient right to the ſaid Andro and his foreſaids, to bruik, 

joy, labour, occupy, and poſſeſs, and manure the ſaid town and 
lands, with the houſes, biggings, parts, pendicles, and perti- 
nents thereof, teind-ſheaves, and ſmall teinds, both parſonage 
and vicarage, of the ſame, with the ſalmon-fiſhing thereof fore- 
ſaid, with the liberties, freedoms, and privileges of the ſame 
lands, teinds, and fiſhing above written; and that in all time 
coming, during the ſaid Androw and his foreſaids their pleaſure, 
and as they ſhall defire and chooſe, to labour, bruik, joy, and 
-manure the ſame ; ſua that it ſhall not be leiſome nor lawful to 
the faid Sir Robert, his heirs or ſucceſſors, any ways to remove 
the ſaid Androw and his foreſaids forth and frae the ſaid town 
and lands, houſes, biggings, and others foreſaid, or any part 
thereof, at na time hereafter, nor any ways to trouble or moleſt 
them, directly or indirectly, in their ſaid peaceable poſſeſſion 
thereof; they paying the foreſaid graſſum at the entry of ilk nine. 
teen years ſpace, and ordinary yearly duty foreſaid, to the ſaid 
Sie Robert, and bis above- written; but, in the contrary, the 
A ſaid Sir Robert binds and obliges him and his foreſaids, to main- 
tain and defend the ſaid Andro, and his foreſaids, in the peace- 
able poſſeſſion thereof, during their pleaſure; and that at all 
bands, and againſt all deadly, as law will: and in caſe at any 
| time 


R 2 2 * 2 2 2 


($53 


* time hergafter,, the ſaid Sir Robert and his foreſaids, ſhall refuſe 
« to receive the {aid graſſum and yearly duty foreſaid, but ſall per- 
« mit and, ſuffer the ſame to remain in the faid Andro and his 
« foreſaids their hands, for the ſpace of one, two, or more years, 
« and thereby preſs and ſtrive to annul and diſcharge this preſent 
right and tack of the ſaid lands and others foreſaid, and obleiſe- 
ments therein contained; that then, and in that caſe, the conſig- 
+ nation of the ſaid graſſum- duty, in the hands of an ſufficient re- 
# ſponſable Baron, (in caſe of refuſal thereof), within the ſheriff- 
« dom of Kincardine, to be forthcoming to the faid Sir Robert 
„ and his foreſaids their uſe ; and the overture of the faid yearly 
duty, to be there, in preſence of an notary and witneſſes, as et- 
« feirs, ſhall be equivalent to the yearly payment thereof, and diſ- 
“charge all action, inſtance, and execution, that may any ways 
trouble, moleſt, ſtop or impede the ſaid Andro and his forefaids, 

in the peaceable joyſeing and poſſeſſing the ſaid poſſeſſion, ſal- 
* mon-fiſhing, and others foreſaid.“ | Tt 1, 
This deed likewiſe contains another clauſe in the following terms. 
' 4 Likeas It is agreed betwixt the ſaid: parties, that in caſe the ſaid 
Andro Straiton and his foreſaids ſhall ſuffer the yearly duty 
4 foreſaid, of the ſaid lands, ſalmon-fiſhing, and others above- 
<+ written, to remain in their hands unpaid for the ſpace of two 
years, ſua that two terms of the faid yearly duty fall run in the 
third without payment-making thereof, or overture, as ſaid is, 
* that then, and in that caſe, this preſent prorogation of the ſaid 
* tack ſall expire, be null, and of na force nor effect in time there- 
after, with the hail obleiſements in the ſamen.“ ; 

The claims above recited will clearly ſhow it to have been the 
intention of the parties, that the faid Andrew Straiton, his heirs 
and ſucceſſors, ſhould have a perpetual right to the poſſeſſion of the 
ſubjects therein mentioned, ſubje only to an irritancy, in the e- 
vent of their allowing two years of the ſtipulated tack-duty to run 
into the third not paid. DIP | 
It would appear, that the ſalmon-fiſhing upon the lands of 
Wardroberton had been reckoned of little confequence :- but Sir 
Robert Graham having, a few years thereafter, 'ſhown an inclina- 
tion to get that fiſhing into his own” poſſeſſion, a new contract was 
entered into, upon the 26th of December 1656; by which, after 
narrating the original leaſe, and proregation thereof, the faid An- 
drew Straiton renounced all right he had to the ſalmon- fiſhing Por 
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which Sir Robert, on the other hand, diſcharged. him of the fine 

or graſfüm that was to be paid at the expiry of each nineteen 

years, and of the obligation to deliver the fx bolls of coals; in 

Re eb Whereof Andrew was only taken bound to carry. that quan- 

tity of coals to Sir Roberts dwelling-houſe, and to pay yooaly be 8 
cors of vicar 

pon the 1055 h of October 1676, the ſaid 7 Snow af- 
bile his right in the premiſſes to Robert Straiton, his grandſon ; 
who was ſucceeded by a ſon, named Robert; and the ſaid Andrew 
and Robert and Robert Straitons enjoyed the poſſeſſion, without 
any interruption, or moleſtation, down to the year 1764, when Ro- 
bert the ſecond died. 

At the time of this Robert's death, and for ſome years thereaf- 
ter, the defender George Straiton, his only ſon, was abroad, in 
his Majeſty's fervice at ſea; and as no accounts had been received 
from him for ſome time, the ſubjects of the leaſe were ſequeſtrate, 
and a factor appointed by your Lordſhips, upon the application 
of one of his ſiſters. He, however, returned in the year 1768; 
and having ſerved himſelf heir in general to his grandfather, he is 
now in the poſſeſſion of theſe ſubjects, which his predeceſſors have ſo 
long enjoyed. 

The Grahams of Morphy having contracted debts, ſundry ad- 
judications were led againſt their eſtates; and particularly by 
John Scot, burgeſs of Montroſe ; in whoſe favour a charter of re- 
lignation was paſſed in the year 1681, comprehending, amongſt 

others, the lands of Wardroperton, the * of the preſent diſ- 
pute. 

The ſaid John Scot was ſucceeded by his Me 6 General Scot ; 
the General by his ſon Colonel Scot; and the Colonel by his brother 
James Scot, the preſent purſuer. 

No attempt was ever made to diſpoſleſs the Straitons, or to quar- 
rel their right, during the life either of John Scot, or of his nephew 
the General, or of his grandnephew the. Colonel. They were al- 
lowetl.to poſlefs under their rights above ſtated; and as they re- 
gularly performed the preſtations incumbent upon them, they ne- 
ver expected to meet with the ſmalleſt diſturbance from the ſuc- 
ceſſor Oe the Grahams of Morphy, from whom theſe rights ori- 
poll 1 LP 125 no ſooner did the ſueceſſion open to the pre- 
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difcovtr doe pretences for aſfurmitig the natural polſefiiva, of the 
— ß ĩ˙ͤ: ants a... 
lt has already been mentioned, that at the time of the laſt Ro- 
ber Strulton's death, the defender, his fon and heir, was out of 
the kingdom. But, this notwithſtanding, the rack-duty ſtipulated 
by the original tack, granted by Sir Robert Graham, for the lands 
of Wardroperton, was regularly paid to Colonel Scot by the ſub- 
tenants. However, upon the Colonel's death, his ſucceſſor, the 
preſent purſuer, declined to receive payment of this tack-duty ; ha- 
ving; it would ſeem, taken a conceit into his head, that unleſs it 
was tendered by the perſon in the right of the tack at the time, he 
was at liberty to refuſe it, and to lay hold of the irritant clauſe; 
by which, in the event of two years tack-duty being allowed to run 
into the third unpaid, the original tack, and prorogation thereof, 
were to become void and of no effect. This ſcheme was, never- 
cheleſs, caſily defeated. The whole of the tack-duty for crop 1766 
had been paid; and, upon the 4th of March 1768, Alexander Ro- 
berts, who had then been impowered by the defender to act for 
him, went with a notary and witneſſes to the prefence of Alexan- 
der Stewart, the now purſuer's doer, and offered to make pay- 
ment of the rent for crop 1767 ; part of which he then carried a- 
long with him. But to this requeſt Mr Stewart anfwered, That 
Mr Scot, the heritor, will accept of no rent from one who has 
no title in his perſon, nor authority to offer the fame; and that 
the letter now produced is not at all ſufficient authority.” Up- 
on which the ſaid Alexander Roberts, for himſelf, and in name of 
the ſaid George Straiton, proteſted, © That, in reſpect of the an- 
* ſwer foreſaid, he might be at liberty to diſpoſe of his ſaid 
* farm-victual, both bear and meal, as he ſhould judge proper; 
* and that he might hereafter be only liable for the price thereof, 
* according to the uſual converſion of the country; and that the 
* ſaid James Scot, Eſq; and all others concerned, might be liable 
„to him, and the ſaid George Straiton, in all damages and expen- 
* ces they might any way ſuſtain or incur by and through the re- 
* fuſal foreſaid.” | n 
The defender himſelf having foon thereafter returned to this 

country, he alſo went, upon the 21ſt of October 1768, in preſence 
of a notary- public and witnieſſes, to Mr Scot of Comiſton; and, 
after producing his general fervice as heir to his grandfather; of- 
fered payment of every farthing of rent that was due. But — 
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this requiſition a ſimilat anſwer was given by Me Scot, in the fol - 
lowing words. That he did not think the ſaid: George Straiton 
© had any legal right ot title to poſſeſs the lands af Wardroper- 
* ton, by virtue of any tack or writing executed in favour of his 
predeceſſors; and that, at any rate, theſe writings were not exe- 
<:quitd' by che ſaid James Scots predeceſſors, nor ever homolo- 
« ated by them or him, and therefore cannot ſtand in his way: 
„That his predeceſſors; who purchaſed the lands, and the late 
Colonel Scot, his brother, did indeed receive rent from the ſaid 
George Straiton's predeceſſors; but the ſame was received from 
them as poſſeſſors, not tenants, in theſe lands: That he therefore 
« declined receiving any rent from the ſaid-George Straiton, as has 
been all along done before he came home, and ſince the death of 
«<. Robert/Straiton: his father: That the ſaid George Straiton ſhall 
4 be liable to the ſaid James Scot for the price which has been ac- 
«+ tually received for the victual of crops 1766 and 13673 and 
which price, the ſaid: James Scot is informed, has been; before 
„ now actually con by them, or thoſe who were in his ſtead: 
And that the: ſaid George Straiton ſhall be liable for the price 
„ which-ſhall be hereafter actually received for the victual of theſe 
ande, or which might have been received, and not according to 
the ſual con verſiqns of the country, to which privilege he is by 
* no means intitled, as he has no legal right to poſſeſa theſe; lands, 
the rent of which is offered: Requires the ſaid George Straiton to 
give up the poſſeſſion of theſe lands; and that he be liable 
« for damages, for wrongouſly detaining the poſſeſſion thereof, 
and for all other coſt, ſkaith, and expences, which the ſaid James 
Scot ſhall ſuſtain, by and through his wrongouſly keeping the 
«poſſeſſion as aforeſad. lo) 
The matter however was not allowed to reſt here; for Mr Scot 
having again refuſed to accept of his farm- meal, the prices thereof 
were regularly conſigned upon the th of March 1769, in the hands 
of Mr John Straiton late of Lauriſton, merchant in Montroſe, a- 
ble to the terms of the clauſe of the contracts of the 26th of 
April 1642, above recitedG. d Deias „bus MC 22 * 
Me Scot of Comiſton has, however, lately thought proper, to 
bring an action ot reduction before this court, for ſetting aſide the 
deeds above recited, in conſeqnence of Which, the defender and 
is predeceſſors ha ve ſo long enjoyed the poſſeſſion of theſe lands of 
Wardrpperton. And this proceſs having been temitted to Lord Pit- 
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font Ordinary; his Lordſhip was pleaſed, upon the agth of Janu-⸗ 
ary laſt? to ordain the pur ſuer to givt in a memorial upon his rea- 
ſons; of reduction, and to allow che defender 0 ſee the fame, and 
in a counter memorial. 

Theſe memorials were e 4010 and the Lard Ordi- 
natychaving made aviſandum with the debate to your Lordſhips, 
the preſent information is humbly offered upon the part of the de- 
fender; in which he propoſes to confider the reaſons of reduction 
urged upon the part of the purſuer, in the order in which they 
were ſtated by the purſuer in the — given _ dim be- 
fore che Lord Ordinary. IC 8 3400 

The i reaſon of reduction was, That che defender g righe! to 
poſleſs: thefe lands, founded upon the original tack, and the con- 
tracts of prorogation, is altogether an anomalous right; and chere- 
fore could not be good even againſt the granter and his-heirs, far 
leſs againſt ſingular ſucceſſors. And in ſupport of this propoſition 
it is ſaid, That from ſeveral very ſingular clauſes in the deed of 

rorogation, it appears to be a right amphibious in its nature; that 
it ſometimes participates of the nature of a tack, and ſometimes of 
che nature of a feu; and that ir ſometimes appears to be meant as a 
per petual right, while from other parts of it, it would appear that 
the granter had at leaſt a proſpect of mining. Nee ee of 
the lands at ſome after period: 

The defender muſt, however, adknbwiddee; that he 16 Ae 
whar at a loſs to underſtand what the purſuer here means, by cal- 
ling his right anomalous and amphibious. The nature of it is perfect- 
ly plain, from the deeds upon which it is founded: and it is neither 
more nor leſs, than a leaſe from nineteen years to nineteen years, 
ſo long as the leſſee and his heirs ſhould chuſe to bruik and poſſeſs 
the ſubjects; with a clauſe irvitating; their right, in the event of 
their allowing two years tack-duty to run into the third unpaid. 
Deeds of this kind, are moſt undoubtedly obligatory upon the graut- 
er and his heirs; and though perhaps not fo common about 1 5 
yeats ago, are now become more 8 It ĩt not many Fears; 
ſince a leaſe of this kind, granted b 2 Mr Cockburn of Ormiſtown, 
was fuftained againſt the Earl'of opeton, à ſingular ſucceſſor in 
the lands over which the leaſe extended. And other inſtances of 
ſuch writs being made eſſectual appear in the more early reebrds 
of this court. In the year 1680, Carruthers: of Holmains granted 
a "2 whereby he ler ro William Irvine, certain lands, , 
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Fr the graft groweth up, nd the water rannet 
de r Ad in a Feinoving at the inſtance of dhe Heig of the grant» 
&, in Wpleh be objected, That the tack was null, as Wantlüg an 
ili dhe Lords found, That by the meaning of parties, the Con- 
tract was intended to be a perpetual right to the tenant and his 
ſueceſſors; and therefore elleied ; 234 January 1 71735 e, 
ima declatator of the crown's' Kindly Tenants of Loc ma ©, a= 
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other of cheſe predicathents, either as not being clothed with poſ- 
ſeſſion at the time of the porſuer's predeceſſors entry, or as want- 
ing a definite 1ſh : for that the deed of prorogation muſt neceſſari- 
ly be explained in one of two ways ; either as containing ſo many. 
diſtinct and ſucceſſive tacks, ſo as every nineteen years may be un- 
derſtood to be a newtack; of as being one entire tack, commencing, 
from the expiry of the tack 1620, when the prorogation was firſt 
to take place, whereof the whole term of years was to be joined 
together, and the ſucceſſion of ninęteen years after nineteen years 
lobked'on”as the term of endurance. OO 
The purſner affeQ5 to. confider the deed of prorogation in the 
| firſt of theſe views, as, containing ſo many, diſtin& and ſucceſſive 
racks, the one expiring, and the other commencing, at the end of 
ea þ Hihetren years ; and from thence he concludes, that after the 
A 
made "by this prodecellor,” or of 'his entry, che tack" could be no 
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longer. obligatory eb him 4 his ſuegeſſors, becauſe. the ſacaceding 
. (hve: conſid aged as A roragation, not being.clov 

ed wit 2 eſſion before the . To. Fa canferred in 
12 inde . = therefore not real, 8909 againſs 


But to this a "hor auſwer occurs That en a new tack; 
. 1 the curreney of a former tack, or a prorogation of 
that former tack granted during its currency, might be found in- 
effeQual Againſt a purchaſer or creditor who acquires right to the 
hands prior to the expiry of the former tack ; yet the preſent caſe 
is very different; becauſe the deed of prorogation, upon which the 

defender claims the poſſeſſion ar preſent, was the very deed upon 
which bis poſſeſſion alone could be founded at the time of the pur- 
fuers predeceſſors entry to the lands. And it is a joke in the pur- 
ſuer to pretend, that by one and the ſame deed a variety of differ 
ent leaſes were conſtituted, each to take place at the expiry of nine- 
teen years. There was in fact but one deed of prorogation, and 
one leaſe thereby created, which was to continue ſo as the 
leſſee, or his heirs, ſhould chuſe to poſſeſs: and the only reaſon 
for expreſſing it in that manner, viz, That it was to continue from 
nineteen years to nineteen years, was, that by the original contract 
of prorogation, a graſſum of 500 merks was to be paid at the ex- 
piry of each nineteen years; which, was however afterwards diſ- 
charged by the contract 16 56, in confideration; of the tackſman's 
giving up the right of ſalmon-fiſhing, which has ſince proved a moſt 
valuable property to the purſuer and his predeceſſors. The tack- 
granted by Mr Cockburn of Ormiſton, the validity whereof was 
ſtrongly difputed by the Earl of Hopeton, was conceived much in the 
ſame terms. It was granted for the ſpace of two nineteen years from 
Whitſunday 1718, and contained a clauſe in the following terms. 
Aud the ſaid John Cockburn binds, and obliges him, his heirs 
and ſucceſſors, to iterate and renew: thir preſents, from nineteen: 
Tears to nineteen years, after the ſaid two nineteen years are firſt 
completely outrun and expired, upon the ſaid Robert Wight, his 
* heirs and ſucceſſors, paying upon each rene wal the ſum of L. 100 
„ Sterling, as an graſſum or entry of the foreſaid lands, to the ſaid 
4 „ John Cockburn, his heirs or aſſignees, at the faid e 
or his foreſaids, their entering io the foreſaid lands after the « 
"-piration of the ſaid two ninete . yeare, as ſaid ſaid 1 17 „ 
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peatance of a handle for getting free of this. perpetual leaſe; yet it 
never gecurred, either to the Noble Lord, or to his learned counſel, 
to inſiſt, That it comprehended à variety of different tacks; each 
of Which was only, to endure for nineteen yeargs And, upon 
that medium, to maintain, That it could ſubſiſt no longer than 
the expiry of the nineteen years current at the time of the Earls 
purchaſe, .... ... 199 tene munballsd to 151817 } 
"The purſuer is indeed, pleaſed to ſuppoſe, that the nineteen years 
after the death of Chriſtian Straiton, which was the endurance of 
the original tack. granted in 1620, might not have been expired at 
the time hen his predeceſſor entered to the lands. But as this is a 
mere conjecture, H which no evidence is offered, it is needleſs to 
conſume your Lordſhips time by arguing upon the conſequences 
that might ariſe from the fact, if it were proved to be true. 
The purſuer further contended, That even conſidering the deed 
of prorogation as one entire tack, and the ſucceſſion of nineteen 
years after nineteen. years as the term of its endurance, commen- 
cing from the expiry of the tack 1620, it muſt in that caſe la- 
bour under the want of an eſſential requiſite, neceſſary by the ſta- 
tute 1449, to wit, a definite iſh or termination; and could not 
therefore be good againſt the purſuer, or his predeceſſors, ſingular 
ſucceſſors to the Grahams of Morphy, however effectual it might 
have been againſt the granter and his heirs 
But in anſwer to this, the defender does, in the firft place, beg 
leave to obſerve, that a definite iſh is not required by the act 1449. 
Every tack upon which poſſeſſion. has been obtained, is ſecured by 
that ſtatute, of however long endurance it may be; and unleſs the 
purſuer can qualify, that a leaſe ſuch as the preſent, is not a valid 
rack, it muſt be effectual in conſequence of that ſtatute, notwith- 
ſtanding that the tackſman and his heirs have it in their power to 
continue the poſſeſſion as long as they pleaſe. And that ſuch deeds 
have been conſtantly conſidered as valid tacks, is clearly aſcertain- 
ed from the decifions abaye mentioned; where they were ſuſtain- 
ed, though granted in eee is true, indeed, that ſome of 
the writers upon the law: of Scotland, owing to the narrow and 
confined notions that prevailed in thoſe days, have given it as their 
opinion, that tacks granted to tuity, or with an indefinite 
iſh, fall under the ſtatute; and 11 elieved, that this opinion has 
even been countenanced by ſome decißona. But as che law of every 
muſt ripen by degrees, and as tacks of long endurance, 
or 
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of even tacks made to perpetuity, are how becotife ttibre frequient; 
and are not looked upon in ſo unfavourable à light as fortterty;* 


the defender thinks he may, without improptiety, difpare the ju- 
ſtice of theſe opinions; the more eſpecrally as he has the author ty 
of the court of the laſt reſort, ſuſtaining a tack for ſuch a number 
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of years "ab may well be reckoned equal to à petpetuity, in the cafe”? 
of Fraſer of Belladrum againſt his Majeſty's Advocate, where a 


tack for 1140 years was found good againſt the crown, as come 
in place of the late Lord Lovat, whom his Mareſty's Advocate ac- 
ktowledged in the courſe of the proceſs to be a ſingular ſueceſſor. 


The defender does therefore beg leave to contend, That as, prior 
to the ſtatute 1449, the inſerting a precept of ſeiſin in tatks, and 


the taking infeftment upon that precept, had the effect to render 
them valid againſt purchaſers; ſo it was the intendment of that 
ſtatute, to render ſimple tacks clothed with poſſeſſion equally good 


to the tackſman, as if infeftment had followed upon them accor- ' 
ding to the ancient practice. By this means every tack that was 


effectual againſt the granter and his heirs, was made equally ef- 
fectual againſt purchaſers, provided it was clothed with poſſeſſion 
prior to their purchaſe: and of conſequence it muſt follow, that 
if a leaſe granted from nineteen years to nineteen years is for ever 
obligatory upon the granter and his heirs, it muſt be equally bind- 
ing againſt every perſon who comes in his place, either by the di- 
ligence of the law, or by a voluntary purchaſe. But that the pre- 


ſent leaſe will be for ever binding upon the granter, and his heirs, 


cannot be diſputed. Nor will it avail the purſuer to uſe big words, 


and to talk of unhinging the faith of the records, and 08 It 
Te- 


the ſecurity of ſingular ſucceſſors: for as long as. poſſeſſion is Ti : 


quiſite to eſtabliſh' ſach tacks againſt fingular ſucceſſors, they ne- 


ver can ſuffer from them in the ſmalleſt degree; as no purchaſe o R 


land is ever made, without full inquiry being made into the na- 
ture of the leaſes upon which the tenants poſſeſs, and the term of 4 
their endurance. If indeed latent tacks, upon which no poſfeſhon, * 
had been obtained, were to be ſuſtained againſt purchaſers, they 


might be expoſed to great danger; but while poſſeſſion is eddi 
ſite to render them effectual, no prejudice can ariſe from ſupport- 
ing them. Poſſeſſion upon a leaſe is equal to infeftment upon a 


deed of alienation or incumbrance; and the one à purchaſer 


has opportunity of being equally informed of the natüre öf the 


leaſes” 


* 


} 
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leaſes upon the eſtate, as, by the other, what deeds of the ſeller, 
or his predeceſſors, will be effectual againſt him. 
But further, even ſuppoſing that it would have been competent 
for the purſuer's predeceſſor, who, in 1681, is ſaid to have acqui- 
red right to theſe lands, to have ſet aſide the leaſe in queſtion, and 
to have removed the tackſman then in poſſeſſion ; it is humbly 
thought, that poſt tantum temporis no ſuch thing can now be com- 
petent to this purſuer, his predeceſſors having, from that time 
downwards, acquieſced in, and homologated, the right to poſſelſs, 
upon which the defender founds; and the defender apprehends, 
that he is well intitled to plead, that all ground of reduction for- 
merly competent, is now cut off, even by the negative preſcrip- 
tion. | | h | 
The purſuer ſeems to have been aware of the force of this plea; 
and therefore contended, That as the right was ineffeQual, or at 
an end, at the time his predeceſſor entered to the lands, the poſſeſ- 
fion from that time was ex gratia, and imputable to tacit reloca- 
tion; which can never impair any ground of challenge competent 
to the heritor againſt ſuch rights, when he ſhall find it neceſſary to 
make uſe of it. — This, however, will not avait the purſuer. When 
a tenant continues in a farm after the expiry of his leaſe, he there- 
after poſſeſſes no doubt ex gratia, or upon tacit relocation; but 
while he bas in his perſon: a current leaſe, however exceptionable 
ſuch leaſe may be, his poſſeſſion muſt be aſcribed to that title, and 
cannot poſſibly be aſcribed to tacit relocation,. while ſuch leaſe 
remains unchallenged... The ;purſuer. indeed ſuppoſes, that the 
leaſe in queſtion was at an end the moment his predeceſſor acqui- 
red right to the lands. But there he is in an egregious miſtake. 
His predeceſſor's purchaſe did not render it void and null; it con- 
tinued ſtill a good title for poſſeſſion, though it ſhould be ſuppoſed 
liable to be ſet aſide at the inſtance of the purchaſer; and there- 
fore, as that purchaſer and his ſucceſſors have acquieſced in it, and 
allowed it to ſtand good, as a title of poſſeſſion to thoſe in whoſe 
favour it was granted, for upwards of fourſcore years, it cannot 
now be ſet aſide, even though it ſhould be admitted, that it might 
have been reduced as ineffectual againſt a ſingular ſucceſſor, if the 
action had been brought fifty years ſooner. 

The next reaſon of reduction inſiſted on by the purſuer was, That 
the deed of prorogation was at an end, by the heir of the tackſ- 

c man 
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mah having, for the ſpace of three ot four years, alu Güt,! ad ta- 
citly repudiated his right and poſſeſñon under it.. 
But to this a ſhort anſwer 'occurs* The defender's father died 
only in the year 1764, and his mother, who liferented the ſubject, 
only in the end of the year 1765. He himfelf was then abroad 

in his Majeſty's navy, fo could not immediately aſſume the poſ- 

ſon! Indeed it was for ſome time uncertain whether He Was a- 

ye; but, in the beginning of the year 1767, application was made 

_— of his fiſters for a ſequeſtration, until it ſhould appear, whe- 
ther he was ſtill on life, as they were intitled to the poſſeſſion in 
the event of his death: and your Lordſhips did accordingly ap- 
point a factor, who entered into, and took upon him the manage 
ment of the farm till 1768, when the defender returned home; 
and, until this purſuer refuſed to receive it, the rent was regular- 
ly paid. | 

” The only other reaſon. of reduction founded on by the pui ſuer 

was, That an irritancy had been incurred, by two years rent ha- 

ving run into the third unpaid; But when your Lordſhips conſi- 
der, that this purſuer refuſed to take payment of his rent, even 

when offered to him under form of inſtrument, and that it was at 

laſt configned in terms of the leaſe, it is believed you will be of o- 
pinion, that it would have been better for him to have allowed 

that matter to reſt in oblivion, than to have attempted to found a 
reaſon of reduction upon his own tortious act. The inſtruments 
of proteſt and conſignation are lodged in proceſs, and afford a ſuf- 

ficient anſwer to what the purſuer has urged upon this head. 

The defender ſhall detain your Lordſhips no longer. He has 
conſidered each of the reaſons of reduction founded on by the pur- 
ſuer; he hopes he has anſwered them to your ſatis faction; and 
he is perſuaded, that, in ſpite of this ungracious attempt to re- 
move him, he will be allowed to continue the poſſeſſion of this: 
ſmall farm which his predeceſſors have ſo long enjoyed without: 
challenge. 1243 e 


In reſpect whereof, &c. 
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